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STATEMENT OF INTEREST OF AMICUS CURIAE

The Ohio Hospital Association (“OHA”) is a private, non-profit trade association
established in 1915 as the first state-level hospital association in the United States. For more than
100 years, the OHA has provided a mechanism for Ohio’s hospitals to come together and advocate
for health care legislation and policy in the best interest of hospitals and their communities. The
OHA 1is comprised of 252 hospitals and 15 health systems. OHA’s member hospitals directly
employ more than 430,000 employees in Ohio.

The Ohio State Medical Association (“OSMA”) is a non-profit professional association
established in 1835 and is comprised of physicians, medical residents, and medical students in the
State of Ohio. The OSMA’s membership includes most Ohio physicians engaged in the private
practice of medicine. The OSMA’s purposes are to improve public health through education,
encourage interchange of ideas among members, and maintain and advance the standards of
practice by requiring members to adhere to the concepts of professional ethics.

Established in 1898, the Ohio Osteopathic Association (“OOA”) works to advance the
distinctive philosophy and practice of osteopathic medicine and promote public health. The OOA,
a non-profit professional association and divisional society of the American Osteopathic
Association, advocates for the more than 7,500 licensed osteopathic physicians (“DOs”) in Ohio
as well as approximately 1,000 medical students who attend Ohio University Heritage College of
Osteopathic Medicine.

The Ohio Alliance for Civil Justice (“OACJ”) is a group of small and large businesses,
trade and professional associations, non-profit organizations, local government associations, and
others. The OAC]J leadership includes members from the Ohio Manufacturers Association, Ohio
Council of Retail Merchants, NFIB Ohio, Ohio Chamber of Commerce, Ohio Association of

Certified Public Accountants, Ohio Hospital Association, Ohio State Medical Association, and



other organizations. OACJ members support a balanced civil justice system that provides sufficient
safeguards to ensure that defendants are not unjustly penalized and plaintiffs are fairly
compensated, but not unjustly enriched.

The Academy of Medicine of Cleveland & Northern Ohio (“AMCNO”), founded in 1824,
is the region’s professional medical association and the oldest professional association in Ohio.
The AMCNO is a non-profit representing over 7,200 physicians and medical students from
Northern Ohio. The mission of the AMCNO is to support physicians and medical students in being
strong advocates for all patients and to promote the practice of the highest quality medicine. The
AMCNO is proud to be the stewards of Cleveland’s medical community of the past, present, and
future.

Together, the OHA, the OSMA, OOA, the OACJ, and AMCNO (referred to herein as
“Amici Curiae”) support reasonable compensation for injuries caused by alleged medical
negligence. However, noneconomic “pain and suffering” damage awards that are unpredictable,
unlimited, and virtually impossible to reverse are inconsistent with a fair civil justice system, as
they unjustly enrich some while unjustly penalizing others. That is why Amici Curiae were strong
proponents of the carefully constructed tort reform measures contained in Am.Sub. Senate Bill
281 (*“SB 281”). One of the critical components of SB 281 was the cap on noneconomic damages
codified in R.C. 2323.43 and which is the subject of this appeal.

In 1991, this Court addressed a different legislative enactment involving noneconomic
damage caps. See Morris v. Savoy, 61 Ohio St.3d 684 (1991). The statute considered in Morris
provided a flat cap on noneconomic damages regardless of the injury sustained and did not include

any legislative findings in support of the enactment.



In contrast (and in response to Morris), in adopting SB 281, the General Assembly
carefully crafted a two-tier noneconomic damage cap which applies a $250,000 cap for all medical
malpractice claims except those that result in certain types of severe injuries as described in the
statute. See R.C. 2323.43(A)(3). Where these specified types of injuries occur, the noneconomic
damage cap increases to $500,000, thereby providing for additional noneconomic damages.
Importantly, the General Assembly included detailed legislative findings in SB 281 that supported
adoption of the noneconomic damage caps for medical malpractice claims.

Paganini argues the statutory limitations are unconstitutional as applied to him because the
amount of noneconomic damages awarded by the jury exceeded the $500,000 cap. The trial court
and the court of appeals agreed, unraveling statutory reform which has been in existence for more
than 20 years. In reaching its conclusion, the Court of Appeals disregarded this Court’s more
recent constitutional jurisprudence and failed to consider that, during the past 20 years,
professional liability insurance rates for medical providers in Ohio stabilized, in large part as a
result of the tort reform measures enacted in SB 281. The Court of Appeals also disregarded the
sound public policy rationale for the noneconomic damage caps specifically articulated by the
Ohio legislature, which is the appropriate branch of government to make such policy decisions.

STATEMENT OF THE CASE AND FACTS

Amici Curiae adopt the Statement of the Case and Facts set forth in the merit brief of

Appellants.



LAW AND ARGUMENT

Proposition of Law: The “hard limit” on recoverable noneconomic loss in R.C. 2323.43(A)(3)
that applies to serious or “catastrophic” injuries does not violate the “due course of law”
provision in Article I, Section 16 of the Ohio Constitution and is, therefore, constitutional.

A. Introduction

At the outset, it’s important to understand the backdrop against which R.C. 2323.43 was
enacted and why it is so important to health care providers and maintaining the availability of
health care services for Ohioans throughout the state.

1. Unlimited medical malpractice damage awards contributed to a health care
crisis, resulting in less accessible and affordable health care for Ohioans

Ohio faced a significant health care crisis in the late 1990s and early 2000s, in large part
due to medical malpractice litigation and out of control noneconomic damage awards. During that
crisis, more than half the state’s medical liability insurance carriers left the market, and physicians
and hospitals faced significant increases in insurance premiums.' (attached hereto as Exhibit 1,
excerpts from Report of Ohio Medical Malpractice Commission, April 2005, at 4, including
Exhibits D and E thereto.) As a result, numerous hospitals closed maternity wards, ceased
providing services to high risk patients, and eliminated other hospital services. Many hospitals
and medical practices closed their doors entirely.? Because Ohio’s medical malpractice insurance
rates were out of control and often unaffordable, it became increasingly more difficult to recruit
and retain talented physicians.> And it became increasingly more difficult for Ohioans to access

needed health care, especially in rural areas.

I See Report of the Ohio Medical Malpractice Commission, April 2005. Similar information is
well documented in other publications and served as the basis for many of the General Assembly’s
findings underlying SB 281.

2 The Ohio Hospital Association’s records show that from 1994-2003, approximately 32 different
hospitals were closed.

3 See Ohio Department of Insurance Survey, attached as Exhibit E to Report of Ohio Medical
Malpractice Commission, April 2005 (which is attached hereto as Exhibit 1).



This led to less accessible and affordable health care throughout the State. While there was
an especially severe shortage of primary care physicians and obstetricians in rural parts of Ohio,
urban providers were not spared. Prominent Ohio health care centers, such as Ohio State
University and the Cleveland Clinic, struggled to recruit and retain specialists, impeding access to
and innovation for their nationally and internationally renowned teams of clinical and research
physicians. The effect — lack of accessibility and diminished health care for Ohioans.

As Ohio was becoming a less desirable state for health care providers due to escalating
medical malpractice premiums, an unstable insurance market, and an increasing number of
unpredictable and unlimited jury verdicts, the General Assembly recognized that many other states
had enacted noneconomic damage caps in order to ensure (or restore) more predictability and
fairness in the civil justice system. In not having noneconomic damage caps, Ohio less competitive
in attracting health care providers and medical practice insurers.

2. Noneconomic damage awards are inherently subjective, unpredictable,
unlimited, and extremely difficult to overturn

Desiring to be competitive in the heath care industry, especially with its neighboring states,
and to provide accessible and affordable health care services to Ohioans, the General Assembly
enacted a number of tort reform measures including a statutory limitation on noneconomic
damages for medical malpractice claims. Generally, “noneconomic damages” are “[d]amages that

lth

cannot be measured in money.” Black’s Law Dictionary, 11" Ed. 2019, Damages, “noneconomic

damages.” It is well-established that “noneconomic damages awards are inherently subjective

and difficult to evaluate.” Arbino v. Johnson & Johnson, 2007-Ohio-6948, § 69. As such, in

determining noneconomic damages, juries are “left with nothing but their consciences to guide

* Economic damages, on the other hand, are quantifiable.



them.” Stanley Ingber, Rethinking Intangible Injuries: A Focus on Remedy, 73 Cal. L.Rev. 772,
778 (1985).

Historically, noneconomic damage awards were modest and noncontroversial. Many
decades ago, the availability of noneconomic damages and fact finders’ inability to objectively
measure pain and suffering did not raise serious concern because “personal injury lawsuits were
not very numerous and verdicts were not large.” Philip L. Merkel, Pain and Suffering Damages
at Mid-twentieth Century: A Retrospective Review of the Problem and the Legal Academy’s First
Responses, 34 Cap. U. L. Rev. 554, 560 (2006). In addition, prior to the twentieth century, courts
often reversed large noneconomic damage awards.” See, Ronald J. Allen and Alexia Brunet
Marks, The Judicial Treatment of Noneconomic Compensatory Damages in the Nineteenth
Century, 4 J. Empirical Stud. 365, 369 (2007). But that changed.

By the 1970s, however, pain and suffering awards often constituted the single largest item
of recovery in tort lawsuits. See Nelson v. Keefer, 451 F.2d 289, 294 (3d Cir. 1971). This trend

6

continues.” As Judge Niemeyer of the Fourth Circuit observed, “irrationality [i.e., the lack of

> Early awards in Ohio are consistent with this national experience. For example (and not by any
means an exhaustive list), see, e.g., Osman v. Cook, 43 N.E.2d 641, 645, (2d Dist. 1942) (affirming
$11,000 award [about $191,000 today] to a young plaintiff who suffered a brain injury as a result
of a collision with an ambulance); Barnett v. Hills, 79 N.E.2d 691, 692 (2d Dist. 1947) (affirming
$17,500 award [about $208,000 today] to a 24 year-old plaintiff who permanently lost her ability
to work or have children); Coppock v. Horine, 1940 WL 2942 (2d Dist. May 9, 1940) (remitting
$12,000 award to $10,000 [$196,000 today] to a 45 year-old who became totally disabled as a
result of a car accident).

All adjustments for inflation in this brief are computed through the U.S. Bureau of Labor Statistics
CPI Inflation Calculator, http://www.bls.gov./data/inflation_calculator.htm.

6 “Nuclear verdicts” (generally defined as awards of $10,000,000 or more), which often include
noneconomic damages that are vastly disproportionate to other damages in the case, are rising in
frequency. See Shawn Rice, Nuclear Verdicts Drive Need for Insurers Litigation Change, Law
360, September 8, 2021 (Reporting that between 2010 and 2018, the average size of verdicts
exceeding $1,000,000 rose nearly 1,000% from $2,300,000 to $22,300,000 and that nuclear
verdicts “encompass awards where the noneconomic damages are extremely disproportionate.”)



“rational criteria for measuring damages”] and awarding [m]oney for pain and suffering...
provides the grist for the mill of our tort industry.” Paul V. Niemeyer, Awards for Pain and
Suffering: The Irrational Centerpiece of our Tort System, 90 Va.L.Rev.1401, 1401 (2004). In fact,
pain and suffering awards in the United States are often more than 10 times higher than those in
the most generous of other nations. See Stephen D. Sugarman, Comparative Look at Pain and
Suffering Awards, 55 DePaul L.Rev. 399, 399 (2006). Despite the growing size of noneconomic
damage awards, they remained extremely difficult to overturn on appeal. Because there are no
defined standards for awarding noneconomic damages, appellate review has historically been
deferential to the trier of fact and based on whether the verdict is the result of passion and prejudice
or “shocks the conscience.” See Gateway Construction Group, Inc. v. Premier Physicians Centers,
Inc. 2017-Ohio-1443 (8th Dist.) (noting it has long been held in Ohio that the assessment of
damages is so thoroughly within the province of the jury that a reviewing court is not at liberty to
disturb the jury’s award absent an affirmative finding of passion and prejudice or a finding that the
award is manifestly excessive), citing Toledo, Columbus & Ohio Rive RR. Co. v. Miller, 108 Ohio
St. 388 (1923); Hitch v. Ohio Dept. of Mental Health, 114 Ohio App.3d 229 (10th Dist.) (“[U]nless
an award ‘shocks the conscience,” reviewing courts generally defer to the trier of fact’s
determination with respect to noneconomic damages.”)

It was against this backdrop of escalating, unpredictable, and unlimited noneconomic
damage awards that the General Assembly considered measures to curtail Ohio’s growing health
care crisis.

3. The General Assembly carefully balanced all parties’ interests in R.C. 2323.43

In 2003, the General Assembly enacted S.B. 281 — tort reform measures applicable to
medical claims —to confront the health care crisis in Ohio. One of the main provisions of S.B.

281 is the cap on noneconomic damages in R.C. 2323.43, which provides in relevant part:



(A)  Ina civil action upon a medical * * * claim to recover damages for injury, death,
or loss to a person or property, all of the following apply:

(1) There shall not be any limitation on compensatory damages that represent the
economic loss of the person who is awarded the damage in the civil action.

2) Except as otherwise provided in division (A)(3) of this section, the amount of
compensatory damages that represents damages for noneconomic loss that is
recoverable in a civil action * * * shall not exceed the greater of two hundred fifty
thousand dollars or an amount that is equal to three times the plaintiff’s economic
loss * * * to a maximum of three hundred fifty thousand dollars for each plaintiff
or five hundred thousand dollars for each occurrence.

3) The amount recoverable for noneconomic loss in a civil action under this section *
* * may exceed the amount described in division (A)(2) * * * but shall not exceed
five hundred thousand dollars for each plaintiff or one million dollars for each
occurrence if the noneconomic losses of the plaintiff are for either of the following:

(a) Permanent and substantial physical deformity, loss of use of a limb, or loss
of a bodily organ system;

(b) Permanent physical functional injury that permanently prevents the injured

person from being able to independently care for self and perform life
sustaining activities.

* Kk Kk
(Emphasis added.)

Notably, R.C. 2323.43 does not limit quantifiable economic damages in any way; they are
fully recoverable, as they are intended to compensate victims for measurable loss, such as lost
wages, medical bills, and the like. The statute only limits what otherwise would be purely
subjective, unpredictable, and unlimited noneconomic damages. It does so by providing a two-
tiered cap on noneconomic damages, with a higher cap available to those with certain types of

severe injuries as set forth in R.C. 2323.43(A)(3).” The higher cap allows those with specified

severe injuries to recover up to twice as much as other medical malpractice claimants.

7 The statute allows the higher cap where a plaintiff suffers a “permanent and substantial physical
deformity, loss of use of a limb, or loss of a bodily organ system” or “permanent physical
functional injury that permanently prevents the injured person from being able to independently
care for self and perform life sustaining activities.” R.C. 2323.43(A)(3)(a) and (b). Often, when



In enacting R.C. 2323.43, the General Assembly conducted several hearings, made detailed
findings, and expressed its intent in uncodified law.® For instance, the first three findings in the
uncodified law are as follows:

(A)  The General Assembly finds:

(1) Medical malpractice litigation represents an increasing danger to the
availability and quality of health care in Ohio;

2) The number of medical malpractice claims resulting in payments to
plaintiffs has remained relatively constant. However, the average award to
plaintiffs has risen dramatically. Payments to plaintiffs at or exceeding
one million dollars have doubled in the past three years.

3) This state has a rational and legitimate state interest in stabilizing the cost
of health care delivery by limiting the amount of compensatory damages
representing noneconomic loss award in medical malpractice actions. The
overall cost of healthcare to the consumer has been driven up by the fact
that malpractice litigation causes health care providers to over prescribe,
over treat, and over test their patients. * * * (Emphasis added.)

The unpredictability of unlimited noneconomic damages (i.e., the potential for runaway
damage awards) threatened the economic stability of the medical profession, the affordability of
liability insurance for health care providers, and resulted in both diminished access to health care
and increased costs for patients. To address these issues, the General Assembly crafted a statute
that carefully balanced the interests of health care providers, all patients, and those harmed by

medical negligence. Those harmed by medical malpractice are entitled to recover (1) the full

amount of their economic damages and (2) noneconomic damages subject to caps based on the

discussing this part of the statute, these injuries have been described as “catastrophic” even though
that term is not used in the statute itself. See Brandt v. Pompa, 2022-Ohio-4525 (Fischer, J.
dissenting), 9§ 119-120 (Fischer, J. dissenting) (“The term ‘catastrophic injury’ appears nowhere in
the statute. Rather the Arbino court coined the term ‘catastrophic’ injury to easily describe the
injuries that were exempt from capped damages in R.C. 2315.18.”)

¥ Uncodified law is the law of Ohio, but it is not assigned a permanent section number in the
Revised Code. See Maynard v. Eaton Corp., 2008-Ohio-4542, 9] 7.



extent of their injury. This eliminates “roll-the-dice” verdicts and, instead, ensures that all medical
malpractice plaintiffs get full compensation for their economic loss and compensation for
noneconomic loss based on their injury. At the same time, it serves the public interest by
minimizing the risk that a hospital or other health care provider will have to close its doors due to
an exorbitant noneconomic damages award, thereby continuing access to health care services.

4. Although Morris v. Savoy is not controlling, R.C. 2323.43 is a response to it

In Morris v. Savoy, 61 Ohio St.3d 684 (1991), this Court addressed whether a $200,000
flat cap on general (i.e., noneconomic) damages was unconstitutional under the Ohio
Constitution’s due process and equal protection provisions. It concluded that the damage cap
violated the right of due process but not equal protection. Morris began its analysis by stating:

A legislative enactment will be deemed valid on due process grounds “* * * [1] if

it bears a real and substantial relation to the public health, safety, morals or general

welfare of the public and [2] if it is not unreasonable or arbitrary.””
Id. at 688-689, citing Mominee v. Scherbath, 28 Ohio St.3d 270 (1986) (quoting Benjamin v.
Columbus, 167 Ohio St. 103 (1957). The Court also recognized that “the statute must be upheld
if there exists any conceivable set of facts under which the classification rationally furthered a
legitimate legislative objective.” Id. at 770.

To determine whether the first prong of the rational basis test was met, Morris relied
heavily on the legislative record leading to the enactment of the statute to determine whether there

is a rational relationship between medical malpractice damage awards and medical malpractice

insurance rates.” It found there was nothing in the record to show that noneconomic damages would

? Although the General Assembly is not required to create a legislative record to support its policy
determinations, if it chooses to do so, it need not create a record with mathematical precision. See
Sherman v. Ohio Pub. Emp. Retirement Sys., 2020-Ohi0-4960, q 15; Arbino, 2007-Ohio-6948,
66 (“[A] statute will not be invalidated if it is grounded on a reasonable justification, even if its
classifications are not precise.’”).

10



have any impact on reducing medical malpractice insurance rates. In reaching this conclusion, the
Court first noted that the damage cap statute at issue was not one of the statutes the General
Assembly had identified to be included in an annual report from the State Superintendent of
Insurance on “the effectiveness” of reducing medical malpractice insurance rates. Because the
damage cap statute was not one of the statutes to be included in this annual report, the Court
concluded the legislature “did not believe” the statute would have an impact on insurance
premiums. /d. at 690.

Next, the Court found “evidence of the converse”— that there is no relationship between
insurance rates and the cap — citing to an independent study referenced in a Texas case.! The
Court then acknowledged that supportive evidence may exist to show that limiting noneconomic
damages reduces medical malpractice premiums, but since “no evidence” was in the legislative
record to this effect, “a second trip to the General Assembly” would be required. Id.

To determine if the second prong of the rational basis test was met — whether the statute
was unreasonable or arbitrary — the Morris Court, “note[d] with approval” an excerpt from an
unreported decision of the Fifth District:

“* * * 1]t is irrational and arbitrary to impose the cost of the intended benefit to

the general public solely upon a class consisting of those most severely injured by

medical malpractice. * * * Nervo v. Pritchard (June 10, 1985), Stark App. No. CA-

6560, unreported, at 8.

Id. at 691.
Without any further analysis, Morris concluded “therefore [the damage cap statute] is

unconstitutional because it does not bear a real and substantial relation to public health or welfare

and further because it is unreasonable and arbitrary.”

19 Morris cites to Lucas v. United States, 747 S.W.2d 687, 691 (Tex. 1988) (referring to a 1979
study indicating that less than .6% of medical malpractice claims seek over $100,000).
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Years later, when the General Assembly was facing the health care crisis of the late 1990’s
and early 2000’s, it was aware of Morris. Regardless of whether Morris was correctly decided,
the General Assembly did not like the result and, as the legislative body responsible for making
public policy decisions, crafted a statute limiting noneconomic damages that was substantially
different from the one found unconstitutional in Morris. Not only is the new statute itself different
than the one in Morris, so is the legislative record in support of it. The new noneconomic damages
cap statute for medical claims (R.C. 2323.43) is not a flat cap; it has two-tiers which allows those
with certain specified severe injuries to obtain more noneconomic damages than other claimants.
In enacting SB 281, the General Assembly made a clear legislative record to show a real and
substantial relation to the public health, safety, morals or general welfare of the public. Whether
it agreed with Morris or not, the General Assembly did not disregard it. Instead, it designed a
noneconomic damage cap in light of Morris.

B. Paganini’s “As Applied” Constitutional Challenge Completely Eviscerates the
Difference Between Facial and As Applied Constitutional Challenges

As this Court is well aware, there are two types of constitutional challenges: facial and as
applied. In a facial challenge, the party must prove beyond a reasonable doubt that “there exists
no set of circumstances under which the statute would be valid.” Harrold v. Collier, 2005-Ohio-
5334, 9 37; see also State ex re. Dickman v. Defenbacher, 164 Ohio St. 142 (1955), paragraph one
of the syllabus; Simpkins v. Grace Brethren Church of Delaware, Ohio, 2016-Ohio-8118, 9 22.
For an as-applied challenge, the party must prove by clear and convincing evidence that the statute
is unconstitutional when applied to a particular set of facts. Harrold at ¥ 38; Belden v. Union Cent.
Life Ins. Co., 143 Ohio St. 329 (1944), paragraph six of the syllabus.

Paganini asserted, and the Court of Appeals concluded, that this case presents an as applied

challenge to R.C. 2323.43(A), which requires Paganini to show by clear and convincing evidence
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that the statute is unconstitutional when applied to facts particular to him. But Paganini did not
identify any existing set of facts which rendered the statute unconstitutional as applied to him.
Instead, Paganini argued, and the Court of Appeals found, that Paganini’s “unusual circumstances”
were that the noneconomic damage statute “requires him to forego 66.4% of the damages awarded
to him...” Opinion, 4 50. But there is nothing “unusual” about these circumstances. This rationale
is applicable to every single Ohio medical malpractice plaintiff awarded noneconomic damages in
excess of the statutory cap — every single medical malpractice plaintiff affected by any statutory
cap on noneconomic damages can make this very same constitutional challenge. In other words,
under this analysis, any time a jury awards more than the statutory noneconomic damage cap —
regardless of whether under the first or second tier — there are “unusual” circumstances allowing
recovery of the entire amount awarded by the jury. It is nonsensical to characterize this as an
applied constitutional challenge given that the outcome he seeks invalidates every application of
the statute.

Accepting Paganini’s challenge as an “as applied” constitutional challenge based on his
“unusual” circumstance guts the entire purpose of the statute (i.e., limit noneconomic damages).
The Court of Appeals’ decision, in practice, renders R.C. 2323.43(A) unconstitutional in every
conceivable set of circumstances in which it applies. This outcome makes it clear that Paganini’s
challenge is squarely a facial one. As a facial challenge, Paganini should have been required to
meet a higher burden of proof and show that the statute is unconstitutional in all applications
beyond a reasonable doubt. Paganini did not do, or even attempt to do, this. Hence, the decision
of the Court of Appeals must be reversed as it effectively found R.C. 2323.43 unconstitutional on

its face without applying the rigorous test required to reach this conclusion.
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C. R.C. 2323.43 Meets the Rational Basis Test

1. The damage caps set forth in R.C. 2323.43(A) bear a real and substantial
relation to public health and welfare

Although Paganini challenged the constitutionality of R.C. 2323.43 on multiple grounds,
the Court of Appeals found only one violation — that R.C. 2323.43 violates the “due course of
law” clause of Article I, Section 16 of the Ohio Constitution. This Court has held that the due
course of law provision under the Ohio Constitution is equivalent to the due process clause under
the United States Constitution. Direct Plumbing Supply Co. v. Dayton, 138 Ohio St. 540, 544
(1941)."" (According when due process is used herein, it refers to the due course of law provision
in the Ohio Constitution.)

All statutes enjoy a “strong presumption” that they are constitutional. Arbino v. Johnson
& Johnson, 2007-Ohio-6948, 9 25. Indeed, in order to reach the conclusion that a statute is
unconstitutional, this Court must conclude that, “beyond a reasonable doubt[,] [ ]Jthe legislation
and constitutional provisions are clearly incompatible.” Id., citing State ex rel. Dickman v.
Defenbacher, 164 Ohio St. 142, paragraph one of the syllabus. A plaintiff challenging the
constitutionality of a statute bears this high burden of proof.

A legislative enactment will be deemed valid on due process grounds “if it bears a real and
substantial relationship to the public's health, safety, morals or general welfare and it is not
unreasonable or arbitrary.” Mominee, 28 Ohio St.3d at 274 quoting Benjamin, 167 Ohio St. 103,

paragraph five of the syllabus; Arbino, 9 49. This Court has examined the legislative record “to

""" Amicus curiae briefs filed herein by the Ohio Attorney General and the Ohio Association of
Civil Trial Attorneys make compelling arguments that the due course of law provision under the
Ohio Constitution is not equivalent to the due process clause under the U.S. Constitution. Should
the Court adopt their arguments, it is even harder for Paganini to prove that the statute at issue is
unconstitutional.
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determine whether there is evidence to support such a relationship.” Arbino, 9§ 49; see also Morris,
61 Ohio St.3d at 690.

In Arbino, for instance, the Court examined the legislative record and found that it
demonstrated a “rational connection” between the reforms implemented — damages caps for
general tort cases — and the General Assembly’s desire to limit “uncertain and potentially tainted
noneconomic damages awards” and for economic improvement. /d. at § 56. According to the
Arbino Court, “[i]n seeking to correct these problems, the General Assembly acted in the public's
interests, which is all that is required under the first prong of the due-process analysis.” Id.
(emphasis added.) Of course, as in all constitutional challenges, the Arbino Court emphasized that
its review of the record is marked with deference toward the General Assembly’s judgment. /d. at
9 58. Drawing on the words of the United States Supreme Court, the Arbino Court noted “it is not
the function of the courts to substitute their evaluation of legislative facts for that of the
legislature.” Id. quoting Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 470 (1981).

Notwithstanding this framework, the Court of Appeals’ analysis of this prong improperly
focused on this Court’s Morris decision, which analyzed a previous version of the statute —one
without the challenged provision and with an entirely different legislative record. In Morris,
this Court found that a singular $200,000 cap on damages for all plaintiffs was unreasonable and
arbitrary because it “impose[d] the cost of the intended benefit to the general public solely upon a
class consisting of those most severely injured by medical malpractice.” Morris, 61 Ohio St. 3d at
691 (quotation from unreported case omitted). As previously noted, Morris reached its conclusion,
in large part, on two bases related to the legislative record. First, Morris found the record lacked
any evidence showing a relationship between damage awards and malpractice insurance rates. /d.

at 690. Second, Morris found there was “converse” evidence showing that there is no relationship
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between damage awards and malpractice insurance rates. Id. In contrast, neither of these findings
can be made here.

In enacting SB 281, the General Assembly was well aware of Morris and, thus, created (1)
a two-tier damage cap designed to allow additional noneconomic damages to those most severely
injured by medical malpractice, and (2) a detailed legislative record with findings supporting its
public policy decisions and specifying its goals. To be clear, these findings and goals are related
to Ohio’s health and welfare. For example, in its first two findings stated in the Editor’s Notes of
Uncodified Law, the General Assembly found that: (1) “[m]edical malpractice litigation
represents an increasing danger to the availability and quality of health care in Ohio; and (2)
“the number of medical malpractice claims resulting in payments to plaintiffs has remained
relatively constant. However, the average award to plaintiffs has risen dramatically. Payments to
plaintiffs at or exceeding one million dollars have doubled in the past three years.” SB 281,
Uncodified Law, Section 3(A)(1) and (2)). The General Assembly’s first two goals include: (1)
“stem[ming] the exodus if medical malpractice insurers from the Ohio market; and (2)
“increas[ing] the availability of medical malpractice insurance to Ohio’s hospitals, physicians, and
other health care practitioners, thus ensuring the availability of quality health care for the citizens
of this state.” SB 281, Uncodified Law, Section 3(B)(1) and (2)).

R.C. 2323.43 is designed to “stabiliz[e] the cost of healthcare delivery by limiting the
amount of compensatory damages representing noneconomic loss awards in medical malpractice
actions.” Opinion, 9 62, quoting SB 281, Uncodified Law, Section 3(A)(3). See also Maynard v.
Eaton Corp., 2008-Ohio-4542, 9 7 (finding that uncodified law is the law of Ohio).

The General Assembly went on to make specific findings about these costs, including that

malpractice insurers left the Ohio market — in part due to the “rapidly rising” noneconomic loss
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awards in medical malpractice actions. SB 281, Uncodified Law, Section 3(A)(3)(b). The General
Assembly also included data reported from sister states with similar statutory caps on noneconomic
damages which showed “significantly lower increases in average premium rates” than in states
without such statutes. SB 281, Uncodified Law, Section 3(A)(4)(d). The General Assembly also
made the explicit finding that “[t]he distinction among claimants with a permanent physical
functional loss strikes a reasonable balance between potential plaintiffs and defendants in
consideration of the intent of an award for noneconomic losses, while treating similar plaintiffs
equally, acknowledging that such distinctions do not limit the award of actual economic damages.”
Id., SB 281, Uncodified Law, Section 3(A)(4)(a).

Despite these express findings by the General Assembly, the Court of Appeals drew a
contrary conclusion that “it is not clear from the legislative findings how the noneconomic
damages for catastrophic injuries will have any impact in reducing malpractice insurance rates
since there have been so few cases involving these types of injuries.” Opinion, ¥ 63. According to
the Court of Appeals, data from 2019 demonstrates that there were only 30 cases between 2005
and 2019 in which a jury returned a verdict for a medical malpractice plaintiff in excess of the
statutory caps. /d., 64 (citing to a report from Ohio Department of Insurance, titled “2019 Medical
Professional Liability Closed Claim Report”). From this premise, the Court of Appeals speculates
to conclude this means not many cases covered by the higher noneconomic damages cap exist.
The Court of Appeals was wrong to rely on this report for several reasons.

First, it was wrong for the Court of Appeals to rely on data from 2019 to find there was no
rational relation to the statute enacted in 2003 and the goals it sought to achieve. The proper
constitutional inquiry is whether the legislature had a rational belief that its determinations were

related to a legitimate government interest at the time the law was enacted. Benjamin v.
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Columbus, 167 Ohio St. 103 (1957). Thus, the Court of Appeals’ reasoning is backward — the
inquiry is not whether some future data might skew the “real and substantial” impact of the
statutory scheme on Ohio’s public health and welfare, but rather whether the connection was there
when the statute was enacted.

Second, it was wrong for the Court of Appeals to rely on data from the 2019 report to show
precisely what the report itself said it could not be used for. More specifically, the report itself
states that “it is not intended to be used to evaluate past or current medical professional liability
insurance rates.” See 2019 Medical Professional Liability Closed Claim Report, Section 5
(emphasis added). Thus, this report cannot possibly constitute “clear and convincing evidence”
that there is no rational relationship between the statute and stabilizing the medical malpractice
insurance market (and thus ensuring access to health care for all Ohioans) as the Court of Appeals
determined.

Third, the Court of Appeals’ reliance on this 2019 data to the exclusion of everything in
the legislative record completely ignores the fundamental principle that courts must give
legislative findings “substantial deference.” State v. O’Malley, 2022-Ohio-3207, 9 24. Hence,
when there is “evidence before the legislature reasonably supporting the [legislative] classification,
litigants may not procure invalidation of the legislation merely by tendering evidence in court that

the legislature was mistaken.” Minnesota v. Clover Leaf Creamery, 449 U.S.456, 464 (1981).1

12 In fact, within a few years after R.C. 2323.43 was adopted, the Ohio Department of Insurance
released information indicating that the statutory noneconomic damage caps did have an impact
on stabilizing medical malpractice insurance rates and keeping health care providers in Ohio as
intended. See “Docs Find Relief at Last; Tort Reform Helps Apply Brakes to Steep Malpractice
Insurance Hikes: More Physicians Staying in Ohio,” Crain’s Cleveland Business, September 11,
2006 (attached as Exhibit 2 hereto).
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Fourth, the 2019 data showing only 30 cases where jury awards exceeded the statutory caps
could actually be proof that the noneconomic damages caps have had their intended effect —
increasing predictability by promoting settlement of cases, stability in the malpractice insurance
market, and sensitizing juries to limit outrageous awards.

In sum, neither Morris nor the 2019 report the Court of Appeals relied on supports the
conclusion that Paganini showed, by clear and convincing evidence, that the medical malpractice
noneconomic damage cap statute does not bear a real and substantial relation to public health and
welfare.

2. The damage caps set forth in R.C. 2323.43(A) are not unreasonable or
arbitrary

The Court of Appeals concluded R.C. 2323.43(A) to be unreasonable and arbitrary based
upon this Court’s Morris analysis — notwithstanding that the present version of the statute was
carefully drafted to resolve the issues that rendered the old statute unconstitutional.

In Arbino, the appellant attempted to shoehorn the Morris reasoning to argue that even with
the exception for catastrophic injuries, the noneconomic damage limitations remain unreasonable
and arbitrary by imposing the cost of the public benefit upon the “second-most severely injured.”
Arbino, 9 60. The Arbino Court expressly rejected this argument noting that the statue alleviated
the concerns expressed in Morris. Id., § 61. “At some point, though,” the Court explained, “the
General Assembly must be able to make a policy decision to achieve a public good.” Id. While the
statute here, R.C. 2323.43(A), does limit recovery of individuals with certain severe injuries, it
does so at a much higher threshold. The statute is not unreasonable and it is not arbitrary; it
effectively accomplishes the articulated goals set forth by the General Assembly, while balancing

the interests of all parties to achieve the public good.
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In concluding that the $500,000 cap on noneconomic damages in R.C. 2323.43 is arbitrary
and unreasonable (Opinion at 9§ 65), the Court of Appeals relied on Metts, Il v. Nationwide
Children’s Hospital, 2015 Ohio Misc. LEXIS 12751 (Franklin Cty. C.P. 2018). In Metts, II, the
trial court attempted to illustrate the “arbitrary nature” of R.C. 2323.43 by comparing the
noneconomic damage cap for general torts (R.C. 2315.18) with the noneconomic damages cap for
medical practice (R.C. 2323.43) with a hypothetical man who lost a leg. The Metts, II court
concluded that R.C. 2323.43 was arbitrary because the hypothetical man would be limited to
$500,000 in noneconomic damages if a doctor cut off his leg during surgery, but could receive
unlimited noneconomic damages if that same doctor hit him with a car and he lost his leg. This is
a false equivalency as Ohio law permits different damages for the same injury in multiple
circumstances.

For example, if this same man were to lose his leg in a workplace accident, the worker’s
compensation system would provide compensation under an entirely separate schedule of
recovery, with benefits strictly tailored and limited to that injury compensation system. Similarly,
if that same man lost his leg as a result of liability of the City of Columbus, his noneconomic
damages would be capped at $250,000 under R.C. 2744.05(C) (the noneconomic damage cap
applicable to political subdivisions). The flat $250,000 statutory cap on noneconomic damages in
claims against political subdivisions — which has been upheld as constitutional by this Court'® —
is based on the public policy of safeguarding taxpayer resources. In deciding Oliver, this Court
has already determined that a hard cap on noneconomic damages does not render a statute

unconstitutional. If noneconomic damages can be capped by the legislature for the sound policy

13 See Oliver v. Cleveland Indians Baseball Company, Ltd. Partnership, 2009-Ohio-5030.
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reason in Oliver, they can likewise be capped by the legislature to ensure the accessibility and
availability of health care at affordable costs to all residents of Ohio.

Here, the General Assembly enacted the cap on noneconomic damages before it enacted
the cap on noneconomic damages for general torts. It made an extensive record to support its
policy decisions in both instances. While there is some overlap in the articulated rationale for each
statute (based on the purely subjective nature of noneconomic damages), the relationship of each
statute to the public's health, safety, morals or general welfare are not identical. While data
supported a hard limit for noneconomic damages for medical malpractice claims, there may not
have been the same data to support a hard limit for general tort claims. That doesn’t make R.C.
2323.43 arbitrary. Rather, it shows that the General Assembly made carefully crafted policy
decisions when it enacted Ohio’s multiple statutory noneconomic damage caps.

And Ohio is not alone in allowing different damages based on the type of claim. Several
states have damage caps for only medical malpractice claims and some have damage caps for
medical malpractice claims that differ from damage caps for other types of claims (such as general
tort claims or product liability claims). See Exhibit 3 attached hereto.'*

For instance, in Louisiana, there is a cap on damages (economic and noneconomic) for
medical malpractice claims but not for general tort claims. The Supreme Court of Louisiana
upheld the constitutionality of a $500,000 cap on all compensatory damages and reduced the jury’s
damage award from $6,000,000 to $500,000 pursuant to the cap statute. Oliver v. Magnolia Clinic,
85 So0.3d 39 (La. 2012). Magnolia Clinic recognized that the $500,000 cap created a class of

persons who were fully compensated as well as a class of persons who were not fully compensated

14 Exhibit 3 is a current compilation of state laws limiting noneconomic damages from the
American Tort Reform Association.
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because of the severity of their injuries. The Magnolia Clinic court explained that the objective
defined by the legislature in enacting the medical malpractice cap on damages was to limit
damages, thereby lower malpractice insurance costs to help assure accessible and affordable health
care for the public. This produced rational and clearly identifiable benefits for malpractice
plaintiffs: (1) a greater likelihood that the offending physician or other health care provider has
malpractice insurance; (2) a greater assurance of collection from a solvent fund; and (3) payment
of'all medical care and related benefits. Id. at 45, citing Butler v. Flint Goodrich Hospital of Dillard
University, 607 S.2d 517, 521 (La. 1992)

The Magnolia Clinic court noted that this “quid pro quo,” describing the balance of
interests between noneconomic damage caps and the resulting benefits, had been true when the
statute was enacted in 1975, when the Butler case was decided in 1992, and remained
constitutionally sound in 2012 when Magnolia Clinic was decided. Id. at 45.

The same can be said of R.C. 2323.43. The General Assembly articulated very similar
reasons for enacting the medical malpractice damage caps. The unfortunate reality is that
insurance and litigation costs continue to make it difficult for hospitals and physicians to obtain
the affordable insurance necessary to provide care to patients, particularly in underserved areas.
The “quid pro quo” for ensuring access to care is that noneconomic damages must be balanced
against the availability and affordability of health care. A single nuclear verdict can bankrupt a
hospital or drive the only obstetrician in a rural county to retire or relocate to another state.
Reasonable and rational caps on noneconomic damages, with full recovery of the economic losses
proven to the jury, strikes the proper balance of the interests of all parties.

As the United States Supreme Court and the Ohio Supreme Court have made clear, courts

do not to sit as super-legislatures — deference must be given to the legislature’s policy decisions,
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which in this case are not only well-articulated in the promulgated statute, but also in the
legislature’s statements of findings and goals expressed in the uncodified law. See Griswold v.
Connecticut, 381 U.S. 479, 482 (1965); Arbino v. Johnson & Johnson, 116 Ohio St.3d 468, 2007-
Ohio-6948, 880 N.E.2d 420, q 58.

CONCLUSION

The General Assembly had valid and reasonable grounds to make the public policy choices
it made in enacting R.C. 2323.43(A). This statutory scheme ensures that health care providers
have access to insurance coverage and maintain their medical practices in Ohio while Ohioans
continue to have access to quality health care. For all of the reasons set forth herein, R.C. 2323.43
(A) is not unconstitutional as applied to Paganini or otherwise.
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